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IN THE COURT OF THE SESSIONS JUDGE: SONITPUR AT 
TEZPUR 

 
  
PRESENT : SRI A.K. Borah, AJS 
   DISTRICT AND  SESSIONS JUDGE 
   SONITPUR, TEZPUR 
 
 

CRIMINAL REVISION  NO. 11 (S-2)OF 2017 
 

 
Sri Bantu Dutta  
S/o Lt. Basanta Kumar Dutta  
R/o Quarter No.WD/2C Loco Colony 
(near Diesel shed) 
PS : Rangapra     …………….  Petitioner 
 

-VERSUS- 
 

Smti Rita Dutta 
W/o Sri Bantu Dutta 
R/o Quarter No.WD/2C Loco Colony 
(near Diesel shed) 
PS : Rangapra   

                                                 …………….   Opp. Party 
 
  

A P P E A R A N C E 
 

For the Petitioner  : Md. S. Khan,  Advocate 

  

For the Opp. party  : S.E. Alam, Sr. Advocate.  

   
 Date of Argument  :    03-05-2017 &  

 

Date of Judgement  :   06-05-2007.     

 

J U D G E M E N T 

1.     This Revision is sought by revisionist/petitioner against the interim 

order of maintenance dated 27-1-2017 passed by ld. Judicial Magistrate,1st 

Class, Sonitpur, Tezpur in CR case No.990/2016 U/s.18(b)(d)(e), 19(1), 

(a),(b),(C)(d)(e), 19(2), 19(8),20(1)(b)(c)(D) and 22 of the Domestic 

Violence Act, 2005.   
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2.          The fact of the case in brief is that the respondent as an aggrieved 

person filed CR case being No.990/16 before the court of Ld. Judicial 

Magistrate, 1st Class, Tezpur U/s.12 of the Protection of Women from 

Domestic Violence Act, 2005 for seeking relief U/s.18(b)(d)(e), 

19(1)(a)(b)(C)(d)(e), 19(2), 19(8),20(1)(b)(c)(D) and 22 of the Domestic 

Violence Act, 2005. It is submitted that the aggrieved person/ petitioner and 

respondent No.1 i.e. the revisionist was solemnised marriage on 18-2-2005 

according to Hindu rites and rituals at Nagshankar Devalay situated 

Nagshankar under Sootea PS. Accordingly a marriage   certificate was issued 

by Nagshankar Devalay to that effect which is submitted with the case 

record. The marriage between the parties was an arrange marriage fixed by 

the family members of both the parties. At the time of marriage necessary 

stridhan articles  such as gold ornaments, furniture, utensils, clothes etcc. 

And an amount of Rs.45,000.00 only which includes a bankers cheque of 

Rs.30,000.00 only in favour of the respondent No.1 were given by the 

parents and family members of the aggrieved person. Petitioner and after 

marriage the respondent No.1 took house stridhan articles as well as the 

aggrieved person/petitioner to his home at Loco Colony, Rangapara and 

started conjugal life.  Initially for the first one month the conjugal life 

between the parties was happy. But thereafter the respondent No.1 as well 

as other respondents started scolding the aggrieved person by making false 

remark about the quality of furniture and the respondent No.1 told her that 

he expected a car from her parents as a gift. Since then all the respondents 

on some pretext or other started misbehaving the petitioner and abused her 

physically and mentally.  All the respondents used to live in a joint family 

under a single roof. The respondent No.6 who is a married lady also used to 

stay in her paternal home after the death of her husband along with her 

college going daughter. The aggrieved person/petitioner was forced to do all 

house hold works like cooking, washing clothes and utensils, cleaning room 

etc. the petitioner was not allowed to have food properly in time and had to 

work round the clock like maid servant. Moreover, the aggrieved 

person/petitioner had to maintain two kitchens in her matrimonial home, one 
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for vegetarian food and other for non-vegetarian food.  The respondent 

No.1/revisionist is a Govt. Employee serving in Indian Railway as Trackman 

and earns more than Rs,.35,000.00 only as salary but he was controlled by 

his two elder brothers i.e. respondent No.4 and 5 respectively. Even the 

monthly salary of the respondent No.1 was withdrawn by the said two 

respondents as they used to keep his bank passbook and ATM. The 

petitioner was never allowed to interfere  in any household matters of the 

respondents and she was always treated like outsider. After one and half 

years of marriage the petitioner became pregnant but she was not properly 

cared by her husband. Even the respondent No.2 and 3  ill-treated the 

petitioner during the period of pregnancy. When the petitioner was seven 

months pregnant, the respondent No.1 took the petitioner to her elder 

sister’s house for the child birth. The respondent No.1 told the petitioner that 

he had no time to take care of her and could not take any burden of her 

during the period of pregnancy. At last she gave birth to a girl  child on 8-9-

06 but unfortunately the respondent refused to accept the  petitioner in her 

matrimonial home as she gave birth to a girl child. The respondent No.1 was 

also  offended with the petitioner because the colour of skin of the child was 

a bit dark and so he scolded the petitioner with filthy language and refused 

to accept the child as his own. The attitude and behaviour of the 

respondents and more particularly the respondent no.1 caused great mental 

trauma and harassment to the petitioner.    Under such circumstances, the 

petitioner filed the case for seeking relief including urgent relief.    

 

3.    The petitioner/revisionist to contest the petition filed written statement 

whereby the petitioner/respondent admitted the marriage with the aggrieved 

person/petitioner before ten years ago and also admitted the paternity of the 

female child. The petitioner/respondent stated that the petitioner has taken 

a sum of Rs.80,000.00 (Rupees eighty thousand) from Bandhan Bank and at 

present the opposite party given already 24,000.00 (Rupees twenty four 

thousand) and  regularly paying Rs.945.00 (Rupees nine hundred forty five) 

only as weekly instalment and receipt of the said Bandhan Bank are 

submitted with the affidavit. The respondent in his written statement  again 
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stated that loan of Rs.5,00,000.00 (Rupees five lakh) has taken from their 

Department where after deducting the instalment of an amount of 

Rs.20,000.00 (Rupees twenty thousand) only is deducted from his monthly 

salary  as such he receives only Rs.15,000.00 (Rupees fifteen thousand) per 

month. The petitioner kept the LIC with her and still she demanded money 

from him and at present she is staying in the quarter of the opposite party 

with him. So question of returning the stridhan is not arise. It is also stated 

in the written statement that the petitioner is a very dangerous type of lady 

and she used to assault the opposite party regularly and the opposite party 

keep silence always for better life. On 3-9-16 the petitioner badly assaulted 

the opposite party for which the opposite party No.1 filed a complaint case 

being No.CR 806/16 which is still pending in the court. Under such 

circumstances the respondent/opposite party prayed for dismiss the petition.   

 

4.  Ld. Trial Court, on receipt of written statement, on 27-1-17 passed an 

order U/s.23 of the Protection of Women from Domestic Violence Act seeking 

interim relief provided U/s.18(b)(d)(e), 19(1) (a) (b) (C)(d)(e), 19(2), 

19(8),20(1)(b)(c)(D) and 22 of the said Act. By the said order the Ld. Trial 

Court directed the petitioner/respondent to pay monthly interim maintenance 

of Rs.6,000.00 (Rupees six thousand) only per month to the aggrieved party 

for herself and her minor daughter from the date of the order and the same 

to be paid in the court until further suitable arrangement of payment is made 

till disposal of the main application.  

 

5.  Being aggrieved of the aforesaid order the petitioner/revisionist filed 

this Revision petition challenging the aforesaid order dated 27-1-2017. 

 

6.         I have heard the learned Counsel for both sides.  

 

7.       Md. S. Khan, learned Counsel for the revisionist/petitioner submitted 

that the respondent has already paid the loan amount from the Bandhan 

Bank to the petitioner. Besides, after deducting the instalment in his loan, at 

present he gets only Rs.15,000.00 (Rupees fifteen thousand) only as salary. 
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Ld. Counsel for the revisionist/petitioner also submitted that by the said 

order ld. Trial Court has awarded a maintenance amount which is beyond 

the capacity to pay.  

 

8. On the other hand, Ld. Senior Counsel appearing for the aggrieved 

person submitted that power to grant interim ex-parte order passed by the 

Ld. Magistrate U/s.23 of the Protection of Women from Domestic Violence is 

appealable U/s.29 of the said Act. There is no any provision for revision of 

the said order. The Magistrate has been empowered to pass protection order 

on the basis of materials found which form the basis of his satisfaction. On 

the other hand U/s.29 of the said Act provides the provision of appeal where 

it is stated that “there shall lie an appeal to the Court of Sessions within 30 

days from the date on which the order, made by the Magistrate, is served on 

the aggrieved person from the respondent as the case may be whichever is 

later.”  

 

9.  Keeping in mind, the rival submissions, advanced by learned 

respective counsels, the moot point in this revision is that – whether the 

revision can lie against the order of 23 of Protection of Women from 

Domestic Violence Act, 2005? 

 

10. Before parting further, let me discuss the legal provision applicable in 

the present scenario.   

11. Section 29 of Protection of Women from Domestic Violence Act, 2005 

provides as under: 

“There shall lie an appeal to the Court of Session within thirty days from the 

date on which the order made by the Magistrate is served on the aggrieved 

person or the respondent, as the case may be, whichever is later. 

Section 399 Cr. PC provides as under: 

Sessions Judge's powers of revision In the case of any proceeding the record 

of which has been called for by himself, the Sessions Judge may exercise all 
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or any of the powers which may be exercised by the High court under sub-

section (1) of section 401. 

Further, Section 401 Cr. PC provides as under: 

High Court's powers of Revision: 

(1) ......... 

(2) ........... 

(3) .......... 

(4) Where under this Code an appeal lies and no appeal is brought, no 

proceeding by way of revision shall be entertained at the instance of the 

party who could have appealed. 

(5) Where under this Code an appeal lies but an application for revision has 

been made to the High Court by any person and the High court is satisfied 

that such application was made under the erroneous belief that no appeal 

lies thereto and that it is necessary in the interests of justice so to do, the 

High Court may treat the application for revision as a petition of appeal and 

deal with the same accordingly. 

  Chapter IV of the Protection of Women from Domestic Violence Act, 

2005 provides for all the reliefs which an aggrieved person can seek by filing 

an application before the concerned Magistrate. 

  Further, Section 29 in the same Chapter specifically provides that 

there shall lie an appeal to the Court of Sessions against any Order passed 

by the Ld. Magistrate in the said Chapter. 

  The Protection of Women from Domestic Violence Act, 2005 is a 

special Act which has been enacted for providing effective protection to the 

rights of women guaranteed under the Constitution who are victims of 

violence of any kind occurring within the family and for matters connected 

there with or incidental thereto. 

  There is a specific provision providing for a remedy by way of an 

Appeal under the Act. There is an effective and alternative remedy available 

https://indiankanoon.org/doc/542601/
https://indiankanoon.org/doc/1771195/
https://indiankanoon.org/doc/542601/
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to any aggrieved person to file an Appeal against the Order passed by 

learned Magistrate. 

  In my considered view against interim Order of maintenance, the 

remedy lies in preferring Appeal against the Order and the revisional 

application was not maintainable. In K. Rajendran Vs Ambikavathy, 

Criminal Revision Case (MD) No. 482 of 2012 and M.P. (MD) No. 1 

of 2012 passed by the Hon'ble Madras High Court, it was observed "The 

Revisional jurisdiction of a concerned Court relates to the supervisory 

jurisdiction of a superior Court. A right of appeal is conferred only by a 

Statute. It is not itself a necessary part of procedure in an action but, it is 

the right of a person entering the superior forum invoking its assistance to 

correct the error committed by the lower forum. Furthermore, Section 372 of 

Cr. PC enjoins that "no appeal shall lie from any judgment or order of the 

criminal Court except as provided for by this Court or by any other Law for 

the time being in force.” 

12.  As far as the present case is concerned, as against the impugned 

order dated 27-01-2017 passed in CR case No.990/2016, the Revision 

Petitioners are to prefer only Statutory Appeal as per Section 29 of the Act. 

It is a viable efficacious, effective and alternative remedy. 

13.  In the instant case, obviously, the Petitioners have not filed any 

petition seeking alteration, modification or revocation of the order passed by 

the Learned Judicial Magistrate  in CR case No.990/2016 dated 27-01-2017 

without seeking alteration, modification or revocation of the order so passed 

in CR case No.990/2016 dated 27-01-2017 by the Learned Magistrate and 

also not filing the Statutory Appeal under Section 29 of the Act, the 

Petitioners have directly approached this Court by filing the instant Criminal 

Revision petition under Section 397/399 of Cr. PC. Only when a Revision is 

filed as against the judgment or order passed by the Court of Session in 

Appeal as per Section 29 of the Act, then only, the right of availing 

the procedural facility of filing the Revision is available to the Petitioners, in 

the considered opinion of this Court. When a statutory right of filing an 

https://indiankanoon.org/doc/1771195/
https://indiankanoon.org/doc/1771195/
https://indiankanoon.org/doc/542601/
https://indiankanoon.org/doc/1771195/
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Appeal is provided to the Petitioners (as per Section 29 of the Act), then this 

Court is of the considered view that the Petitioners cannot invoke the 

Revisional Jurisdiction of this Court under Section 397 read with 401 of Cr. 

PC. 

14.  Further, in Mohd. Akber Yaseen Vs Rizwana Sulthana, LAWS (APH)-

20107129 passed by the High Court of Andhra Pradesh, it was observed "In 

the case of Domestic Violence cases filed for reliefs under Sections 

18 to 23 of the Act, there is no element of criminality involved, much less the 

domestic violence case is a criminal case as such. Unless the case is filed 

alleging offences under Sections 31 and 33 of the Act, the entire proceedings 

in a domestic violence case are purely civil in nature, but entertained by 

criminal Courts applying procedure enunciated under the Code of Criminal 

Procedure, 1973. Therefore, while issuing notice in domestic violence case 

filed by respondent nos. 1 to 5, the Magistrate is not expected to apply or 

exercise his/her mind before issuing notices to the respondents therein. No 

summonses are issued in a domestic violence case, but only notices are 

issued. Issuing notices to the respondents in a domestic violence case, in my 

considered opinion, is not a judicial act but is only a Ministerial act 

performed by the Magistrate. As against a Ministerial act, no revision is 

maintainable under Section 397 Cr. PC. 

15.  Assuming for a moment for the sake of argument that grant interim 

and exparte order in a domestic violence case amounts to an order passed 

by the Magistrate and further a judicial order passed by the Magistrate, even 

then the revision petition under Section 397 is not maintainable, because any 

order passed by the Magistrate is appealable under Section 29 of the Act. 

The petitioners cannot by pass remedy of appeal and approach directly this 

Court under Section 397 Cr. P.C by way of this revision petition. Thus, 

viewed from any angle, this revision petition is not maintainable in this 

Court.   

16.  In the result, the Revision Petition is dismissed as not maintainable. 

It is open to the revisionist to prefer an Appeal as per the provisions of the 

https://indiankanoon.org/doc/1771195/
https://indiankanoon.org/doc/542601/
https://indiankanoon.org/doc/1860699/
https://indiankanoon.org/doc/1860699/
https://indiankanoon.org/doc/1860699/
https://indiankanoon.org/doc/207919/
https://indiankanoon.org/doc/876400/
https://indiankanoon.org/doc/765727/
https://indiankanoon.org/doc/542601/
https://indiankanoon.org/doc/1771195/
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Protection of Women from Domestic Violence Act, 2005 in the manner 

known to the Law and to seek remedy thereof, if he so desires. 

17.  The part amount already deposited by the revisionist/husband 

towards the interim maintenance however may be adjusted in the 

disbursement in accordance with the Order dated  27-01-2017 passed by Ld. 

Trial Court. 

18.    Copy of this order be sent to the Ld. Trial Court through the Ld. Chief 

Judicial Magistrate, Sonitpur, Tezpur.   

  

19.     Case record of C.R. case No.990/16 be sent back to the Court below.  

 

20.    Given under my hand and seal of this court on this 6th day of May, 

2017.  

 

 

         (A.K. Borah ) 
                 Sessions Judge, 
                 Sonitpur, Tezpur.   

  

Dictated and corrected by me.  

      

 
  (A.K. Borah) 
 Sessions Judge, 

     Sonitpur, Tezpur.   
  

    

Typed and transcribed by me.  

(R. Hazarika ), steno.  

https://indiankanoon.org/doc/542601/

